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Senators Jon Kyl and John McCain introduced the Arizona Water Settlements Act to authorize the implementation of the Gila River Indian Community Water Rights Settlement (Settlement).' I The Settlement will allow the Community to lease its water gained from the Central Arizona Project (CAP) to Arizona towns." The CAP is a federally funded reclamation project that creates a 336-mile canal to allow the capture and storage of millions of gallons of water in Arizona; however, much of this water is inaccessible without adequate pipelines. 2 The water stored already belongs, in part, to the Community; it was simply unable to access and store this water prior to the CAP.' 3 The Settlement also provides funds for the Community to build a water pipeline connecting it to CAP sources -something it was unable to do in the past. 4 The Community will gain nearly $200 million from the Federal government in exchange for the loss of approximately three-quarters of its current water allotment. 5 Despite this loss, the Community will still retain access to approximately 210 billion gallons of water annually, which is enough to support the basic needs of nearly two million people. 6 The Gila River adjudication settlement will aid local towns in budget planning because when the Community leases water, it must be delivered to prevent breach of the lease contract.' 7 As a result, town planners will no longer be forced to rely solely on local groundwater because Gila water is a Arizona Water (Sept. 24, 2002 13. Arizona Water Settlements Act tit. I, § 104(a)(1)(A). The Community will be reallocated 102,000 acre-feet of CAP water. Id. § 104(a)(1)(A)(i); see also Arizona Water Settlements Act tit. III, § 303(19) (defining delivery and distribution system).
14. 16. Id. para. 14. While this appears to be a large amount of water, it would be negligible in moister climates. The Gila carries about three to four million acre-feet annually, while the Colorado River carries between ten and twelve million acre-feet annually, and the Mississippi carries 100 to 120 million acre-feet annually. MCNAMEE, supra note 2, at 19. Two-hundredand-ten billion gallons of water is approximately 482,000 acre-feet. An acre-foot is generally considered to be enough water to support a family of four for one year. See infra note 87. certainty. When a town relies on its own wells for supply, drought and the rights of towns upstream necessarily make that reliance a gamble. The Settlement will give certainty to Arizona town planners, but as drought strikes western states with increasing frequency and duration, the relinquishment of Community claims against the State, the Federal Government, and other water projects may endanger the Community's future subsistence. " The Settlement requires that all current and future litigation regarding the Gila River be extinguished and waived. 2 " The Community's financial security, combined with the security accorded Arizona towns, must be carefully weighed against the potential destruction of the Community, should current drought conditions continue or worsen. The money of today, combined with a waiver of future litigation, may lead the Gila River Community into an even drier state of affairs than it is in today.
History of American Indian Water Rights
In the Western United States, water is a rare commodity. 2 This led to a bifurcated water rights system, combining the doctrine of prior appropriation with the common law doctrine of reasonable or beneficial use. 22 Prior appropriation dominates controls in Arizona, because reasonable use is based on the idea of water percolating through soil onto land-not a common phenomenon in the desert. 23 
AMERICAN INDIAN LA W REVIEW
Additionally, the scarcity of water in Western states makes a system of prior appropriation economically unattractive. A market theory of water allocation could take the place of prior appropriation to allow economics to determine water possession instead of history. 24 In 1963, Arizona v. California became the first case involving Colorado River water rights. In Arizona v. California, state prior appropriation gave way to a federal contractual theory of water usage on the Colorado River, wherein Congress decided the fair apportionment of the river. 25 However, the doctrine of prior appropriation does not generally apply to American Indian water rights. In Winters v. United States the Supreme Court created the doctrine of reserved water rights, which states that when the United States creates an Indian reservation, it implicitly reserves the water necessary to sustain the residents of that reservation. 6 Winters involved a controversy between the Fort Belknap Indian Reservation and Empire Cattle Company, Matheson Ditch Company, and Cook's Irrigation Company, who wished to dam the Milk River for irrigation. 2 7 The Milk River was nonnavigable, but the reservation and the U.S. used it extensively. 28 In May 1888, the United States created the Fort Belknap Reservation on an arid patch of land bordered by the Milk River. 29 The U.S. created the reservation as a permanent home for the Gros Ventre and Assiniboing Indian tribes. 30 The defendant companies claimed that when this land was ceded, the Indians present did not retain their rights to the water of the Milk because they did not specifically reserve them in the treaty creating the Reservation. 3 Because these rights were not specifically reserved, the companies claimed they had received the water rights by putting the Milk River water to beneficial use, through irrigation and general land improvements. a2 Water is considered legally appropriated when it is put to beneficial use. 3 The Court was not swayed by either argument, stating instead that, "[i]t would be extreme to believe that within a year Congress destroyed the reservation and took from the Indians the consideration of their grant, leaving them a barren waste... ."" The underlying logic of Winters is that the United States would not create a homeland without intending that it be livable. While the Indians did not expressly reserve their rights to the waters, their fiduciary relationship and treaty with the United States government implied that such reservation was present. 36 When an Indian reservation is created, the water necessary to sustain those living on the reservation is implicitly reserved. 3 7 In Winters, the Court determined that water rights vest when the reservation was created, not when the water is put to beneficial use. 3 " The nature of a federally reserved water right is not dependant on beneficial usage, and the right preempts later state claims regardless of the usage. 39 The result of the Winters rule of reserved water rights is that American Indian Reservations maintain rights to water that are superior to the rights of others who would otherwise have a legitimate claim to the water. These water rights are "preemptive," and remain whether the water is used or not. 40 As sovereign nations prior to the establishment of the United States, Indian tribes have water claims senior to claims of any other landowner.
The Winters doctrine is not unlimited. While tribes retain greater water rights, the water reserved is only that amount of water necessary to fulfill the purpose of the Indian reservation. The loophole in this limitation is that any method utilized in arriving at this amount must satisfy the needs of the reservation as a homeland today, as well as in the future. 4 ' This is why the Gila River Indian Community has such a lucrative opportunity present in the prospective Act. This opportunity is the result of years of strife and litigation, but may lead to one of the most profitable deals any American Indian community has made through the sale of its natural resources. 
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History of Gila River Litigation
The first case involving the adjudication of the Gila River system was brought in 1974 to the Arizona State Land Department, as a petition by the Salt River Valley Water Users Association to determine rights to the Salt, Verde, and San Pedro Rivers; the case was later expanded to include the Gila, Santa Cruz, and Agua Fria Rivers. 42 The cases were consolidated not because of judicial efficiency or a common question, but because the nature of water rights in the desert is such every drop given affects another party's rights. 43 This humble petition led to five major decisions dealing with various issues of the water rights to the Gila River. These decisions have not solidly tackled the distribution of the water itself; they have generally covered issues like jurisdiction and semantics. Because the ultimate distribution will not be effected judicially, the legislatures of Arizona and the United States must determine the substantive issues of allocation for the parties.
Gila River I
In 1992, the Supreme Court of Arizona decided Gila River I, which involved a question of civil procedure." As a result of the adjudication that began in 1974, the Arizona State Land Department had to notify 849,000 potential claimants about their stake in upcoming water adjudication. 45 The Supreme Court held the methods of service and summons comported with the Due Process Clauses of both the Fourteenth Amendment to the United States Constitution and the Arizona Constitution. 46 
Gila River 1I
Gila River Hdealt with more substantive issues, asking whether percolating underground water was part of a stream, which would make it appropriable. 47 The trial court held that such water was part of the stream's "subflow" and therefore, pumping of any of this subflow was a diversion of other's water rights. 48 When water is pumped from a well, that well creates pressure within the aquifer, which can take water from nearby streams and rivers and 49 This is what is known as the "losing stream" phenomenon.
5 0 This diversion clearly shows why groundwater needs as much consideration as surface water when deciding water rights. One's right to groundwater may infringe on another's right to surface water, if not carefully managed.
The Arizona Supreme Court disagreed with the diversion argument, saying that in order for water to be considered subflow, that water had to be "more closely related to the stream than the surrounding alluvium . . . .", The subflow are "those waters which slowly find their way through the... bed of the stream, or the lands under or immediately adjacent to the stream, and are themselves a part of the surface stream." 52 As a part of the stream, the court decided that such subflow was appropriable, but this did not mean that all underground water is appropriable. 3 
Gila River III
In Gila River III, the Supreme Court of Arizona also dealt with groundwater and surface water, but it was the first case to specifically address the Winters doctrine and reserved water rights on Indian reservations. 5 ' Gila River III asked whether reserved water rights extend to underground water that is not subject to prior appropriation in Arizona. 55 The Court decided that while the extension of reserved water rights to groundwater was not explicit, the reservation of water itself was not source-specific, but need-specific. 6 Therefore, the reservation of water rights applies to all the waters necessary to accomplish the needs of the reservation. 7 Additionally, the reserved right to groundwater is not as broad as the right to surface water. The Court stated that "[a] reserved right to groundwater may only be found where other waters are inadequate to accomplish the purpose of a reservation.
, 5 ' According to the court, the "purpose" and "need" must exist presently, as well as in the future, in order to protect the rights of tribes 49 . In re The Gen. Adjudication of All Rights to Use Water in the Gila River Sys. 
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that lack the technology and finances to take full advantage of the current stores of an aquifer. 9 To protect these needs the Court reiterated that the only groundwater that may be afforded protection as appropriated are those waters designated as "subflow" in Gila River If.' However, once the groundwater is determined necessary, and becomes reserved, federal law may be applied to protect that groundwater from diversion.
6 ' The preemptive nature of reserved water rights gives power to those with such rights to sell and lease excess water, rather than allowing it to go to others downstream. 62 Gila River IV Gila River IV again dealt with the issue of "subflow," in an attempt to determine whether the definition given in Gila River 11 was acceptable. 6 3 The Arizona Supreme Court decided that if drawing from the subsurface water tends to appreciably and directly deplete the flow of the surface water, it is subflow; however, if it does not deplete the surface water, the water is "percolating" and not appropriable.' The Court's definition of subflow was based on exhaustive research and evidence, including historical comparisons of the rivers of the area, scientific evaluation of the nature of water and physics, and chemical analysis of water and the composition of its impurities.
65
Gila River V Gila River V again asked what standard should be applied when determining how much water is reserved for federal lands, as was earlier noted in Gila River III. The purpose of a federal reservation of land determines the use of the water on it. 66 However, the question of what exactly was the purpose of Indian Reservations remains. Indian reservations were created to give Native American tribes a permanent homeland and allow them sovereign [Vol. 28
https://digitalcommons.law.ou.edu/ailr/vol28/iss1/6 NOTES powers as their own nations. 6 7 Alternately, reservations were created to allow White settlers to take control of former Indian lands and aid in the assimilation of Indians and destruction of Indian culture. 6 " To determine the purpose of the reservation, the court looked at the current lifestyles of the inhabitants and the evolution of the tribe's economy. 69 It is impossible to determine the purpose of the reservation based on archaic water usage; the agrarian Indian has left the Southwest. Instead, the Court decided that the purpose of the reservation was to serve as a permanent homeland to the tribe. 70 The primary usage of the water is to create a permanent homeland, but one of the issues in Gila River V is how water should be allocated when it is used for a secondary purpose on the reservation. 71 The controversy lies in the question of whether the implied reservation of water used for primary purposes is also applicable to water used for secondary purposes. 72 The court decided to concentrate on allocation of primary purpose water because the distinction between primary and secondary usage was not relevant here. The definition of primary usage on Indian Reservations is broad, and always includes water used to establish a homeland. 73 This decision made the actual usage of the water practically irrelevant; thus, the important consideration became the amount of water necessary for a permanent homeland. 74 To calculate this amount, the trial court in Gila River V determined the amount of water necessary to irrigate all the "practically irrigable acreage" (PIA) of the reservation was the tribe's entitlement. 75 The Arizona Supreme Court stated its mistrust of the PIA standard because it forces tribes to remain agrarian despite the risk of crop failure, discriminates against tribes that cannot irrigate due to geographical concerns, and can result in wasted water and other resources. 6 The PIA standard creates an "[i]nequity [that] is unacceptable and inconsistent with the idea of a permanent homeland. '77 Instead of the PIA, the Court adopted a new standard of allocation on a reservation-by-reservation basis, created through an examination of the tribe's economy, traditions, population, culture, geography, and past water usage." This allocation was made with such scrutiny because it was an allocation not only for the tribe's present, but also its future needs. 79 The reservation acreage may have originally been intended to be used for farming, but this should not be the standard for quantifying the water rights of nations. 80 
Other Related Litigation
While Gila River I-V are the main line of cases involving the dispute relating to the Settlement, there have been many cases involving the Gila that are not in the Gila River line. In United States v. Gila Valley Irrigation District, the United States acted on behalf of the Gila River Indian Community and the San Carlos Apache Tribe in pursuit of their claim that upstream diversions made the water of the Gila River essentially worthless by the time it reached the reservation. 8 ' The court examined the effects of groundwater pumping (including the "losing stream" phenomenon) on salinity and pollution, and determined that the methods of irrigation and diversion used by upstream parties violated the Apache's senior appropriated right. 8 2
The Gila River Indian Community claimed that, as an older reservation, its rights were superior to the upstream Apache and Irrigation District rights. The court disagreed, stating that while the Apache right was senior to the Irrigation District's, the Community had forfeited its right to the water by not using it. 83 Under new Arizona law, the Community could have stored this water if it came from the CAP. 84 This storage ability allows the Community to retain rights over and possession of water it has not used, thus allowing it to sell and lease the water that is not necessary for the living conditions of the reservation.
Legislative Action
In Arizona and at the Federal level, bills have been introduced to help settle the adjudication of the Gila River System and finalize the negotiations for water rights in the Southwest. 85 This bill is in committee as of this writing. Arizona's new law requires Indian communities with class action lawsuits that have been pending for five years or more to dismiss those suits with prejudice in exchange for long-term storage of CAP waters." 6 This will allow communities to retain the water they are allotted, up to ten thousand acre-feet, rather than letting it go to parties downstream. 7 While Arizona's law is not Community-specific, the bill in Congress is. Introduced in the House and Senate on March 25, 2003, the Arizona Water Settlements Act aims to provide for many related things, including the allocation of CAP water, the development of the Lower Colorado River Basin, funding for this allocation and development, and the settlement of the Gila River Indian Community water rights litigation. 8 " This is not the first time the Arizona Water Rights Settlement Act has been introduced in Congress. Senator Jon Kyl of Ariiona introduced a similar bill in 1999, but after being read twice and referred to the Committee on Indian Affairs, it never received a vote. 89 Senator John McCain reintroduced the bill in 2002, and it also failed to make it out of committee. Senator Kyl then introduced a bill "[t]o provide for adjustments to the CAP in Arizona, to authorize the Gila River Indian Community water rights settlement, to reauthorize and amend the Southern Arizona Water Rights Settlement Act of 1982, and for other purposes," February 25, 2003, and Representative J.D. Hayworth of Arizona also introduced a parallel measure in the House on the same day. 90 The new bills are nearly the same as the 2002 bills, and were referred to the House Committee on Resources' Water and Power
